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STAFF SUBMITTAL 

 

COMMISSION ON WATER RESOURCE MANAGEMENT 

 

October 19, 2021 

Honolulu, Hawai‘i 

 

Approve Order to Wailuku Water Company, LLC and Waikapu Properties, LLC to 

Halt Delivery of Water to Kumu Farms from Reservoir 1, 

Waikapū Stream, Nā Wai ‘Ehā, Maui 

 

 

SUMMARY OF REQUEST 

In accordance with the Commission on Water Resource Management’s (Commission) Decision 

and Order in contested case hearing CCH-MA15-01, staff is requesting that the Commission 

order Wailuku Water Company, LLC and Waikapū Properties, LLC to halt delivery of water to 

Kumu Farms from Reservoir 1. 

 

LEGAL AUTHORITY 

 

Under the State Water Code (Code), the Commission has the responsibility of investigating and 

taking appropriate actions with regards to citizen complaints within or outside of a water 

management area.  HRS §174C-13.  If any person files a complaint with the Commission that 

any other person is wasting or polluting water or is making a diversion, withdrawal, 

impoundment, consumptive use of waters or any other activity occurring within or outside of a 

water management area, not expressly exempted under this code, without a permit where one is 

required, the commission shall cause an investigation to be made, take appropriate action, and 

notify the complainant thereof. 

 

BACKGROUND 

 

On April 17, 2014, under contested case hearing CCH-MA06-01, the Commission issued an 

Order adopting the; 1) Hearings Officer’s Recommendation on the Mediated Agreement 

Between the Parties; and 2) Stipulation re Mediator’s Report of Joint Proposed Findings of Fact, 

Conclusion Of Law, Decision and Order.  The Order established an interim instream flow 

standard of 2.9 mgd for Waikapū Stream. 
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In December 2017, Commission staff installed a continuous streamflow gage at the 915 ft. 

elevation on Waikapū Stream.  The gage was upgraded to real-time monitoring in January 2018. 

 

In October 2020, the Commission staff began receiving reports that WWC had installed a new 

valve on the pipe release to the South Waikapū ‘Auwai from Reservoir 1, resulting in no water 

being received by kuleana users. 

 

On June 1, 2021, WWC contacted Commission staff regarding worsening drought conditions and 

sought emergency relief to increase diversion of water from Waikapū Stream to Reservoir 1.  In 

a letter from Chairperson Suzanne Case, dated June 4, 2021, WWC’s request for emergency 

relief was denied (Exhibit 1). 

 

On June 28, 2021, the Commission issued its Findings of Fact, Conclusions of Law, and 

Decision and Order (D&O) in contested case hearing CCH-MA15-01 regarding the Surface 

Water Use Permit Applications, Integration of Appurtenant Rights and Amendments to the 

Interim Instream Flow Standards, Na Wai Eha Surface Water Management Areas of Waihee, 

Waiehu, Iao and Waikapu Streams, Maui.  In its D&O, regarding the management of the WWC 

delivery system and the South Waikapū ‘Auwai, the Commission set forth the following 

provisions: 

 
D&O, pp. 305-307, Line 39:  

B. Appurtenant Rights and Surface Water Use Permits (SWUPs)  

39. SWUPA 2157 – Wailuku Water Company  

b. As a condition of this permit, WWC is required to gage and continuously 

monitor with the installation of a parshall flume or a Commission staff 

approved water meter, at the following locations:  

1. Diversions:  

i. South Waikapu Ditch at Reservoir 1 (CWRM gage 6-1)  

2. Distribution Points: 

vi. South Waikapū ‘Auwai 

c. WWC shall ensure that the following quantity of water is delivered to the 

following distribution points in the indicated amounts based on SWUPs that will 

be issued as a result of this decision. The amounts to be delivered shall be 

provided at all times unless identified in Tables 1-3, supra, or determined by the 

Commission to be an emergency: 

vi. South Waikapū ‘Auwai – 0.265 mgd 

 

D&O, p. 360, Lines 207-208: 

F. Management of Kuleana Systems, Lines 207 thru 208: 

207. WWC and Mahi Pono are responsible to maintain their ditches to the point of 

delivery of water into the kuleana ditch or pipe system, with maintenance of the 

kuleana ditches and pipes the responsibility of the users. 

208. Monitoring of the amount of water diverted into kuleana systems shall be done by 

WWC and Mahi Pono, as set forth herein, except where the water is diverted 

directly from the stream.  Where the kuleana system diverts directly from a 

stream, it shall be the collective responsibility of the kuleana system users to 
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monitor and report the amount of water diverted from the stream.  The quantity of 

water that may be collectively diverted is based on the SWUPs issued pursuant to 

this decision.  The amounts to be delivered shall be provided at all times unless 

determined by the Commission to be an emergency. 

 

D&O, pp. 305, Lines 35-36: 

B. Appurtenant Rights and Surface Water Use Permits (SWUPs) 

35. In awarding water for traditional and customary practices, and especially 

providing water for lo‘i kalo, the users of traditional ‘auwai will be responsible to 

ensure that the ‘auwai are sufficient to handle the flow for the initial users and all 

down ‘auwai users as well. 

36. The Commission also encourages the ‘auwai users to engage in collective 

stewardship of the ‘auwai systems to use the allocated water responsibly, both in 

times of abundance and more importantly during times of scarcity. 

 

D&O, p. 361, Lines 209-213: 

F. Management of Kuleana Systems 

209. The Commission advises kuleana users on unlined ‘auwai systems to consider 

improving system efficiencies and reducing loss by lining or piping, including but 

not limited to South Waikapū ‘Auwai, South Waihe‘e ‘Auwai, and ‘Īao-Maniania 

Ditch. 

210. In the pre-Māhele period, kuleana lands frequently contained pō‘alima which the 

occupants worked for the konohiki, chief, or king, and maintenance of the ditches 

was a collective responsibility.  Present-day kuleana owners/users retain mutual 

responsibility for the maintenance of the kuleana ditches and pipes and to share 

the waters that flow in mutually used kuleana ditches and pipes. 

211. The resuscitation of kuleana lands for lo‘i kalo is not only to allow individual 

kuleana to grow kalo through traditional practices but to do so in mutual 

cooperation and labor with neighboring kuleana, and a regulatory approach only 

solidifies the present focus on one’s own kuleana irrigation needs. 

212. The modern-day “konohiki” must have the skills to shepherd kuleana occupants 

toward agreed mutual sharing of both water and the improvement and 

maintenance of the kuleana ditches and pipes.  Such an endeavor is a long-term 

activity, entailing “konohiki” that are both knowledgeable of lo‘i kalo irrigation 

practices and efficient sharing of water.  The Commission acknowledges the work 

kuleana permittees have put in to develop the social bonds that in pre-Māhele 

days resulted in extensive lo‘i kalo that these occupants are attempting to revive. 

213. The Commission encourages the kuleana permittees, community groups, and 

agencies to assist in the development of a community or hui style of management 

for these kuleana ‘auwai to develop the community-sharing system that is needed 

to revive Nā Wai ‘Ehā as the premier wetland kalo producer not only on Maui, 

but throughout the State (See FOF 264, 269, 271-272, 275, 285-286). 

 

In July and August 2021, WWC reported vandalism of the emergency control gate from 

Reservoir 1 to release more water into the South Waikapū ‘Auwai.  WWC notified Commission 
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staff that they would temporarily shut down ditch flows into Reservoir 1 to install a hollow-tile 

wall to seal off additional releases to the South Waikapū ‘Auwai. 

 

On August 10, 2021, letters were sent to WWC and the South Waikapū ‘Auwai users informing 

them of the provisions set forth in the Commission’s D&O (Exhibits 2 and 3). 

 

On August 11, 2021, Commission staff received a Complaint/Dispute Resolution Filing Form 

(Complaint) from Hui o Nā Wai ‘Ehā (Hui), regarding the lack of water to the South Waikapū 

‘Auwai and downstream kuleana users not receiving any water (Exhibit 4).  A Notice of 

Complaint/Dispute Resolution was sent to Wailuku Water Company on August 25, 2021, 

seeking a response (Exhibit 5).  A response from Wailuku Water Company was received on 

September 8, 2021 (Exhibit 6). 

 

The Complaint was also forwarded to ‘auwai user Clayton Suzuki on August 27, 2021 (Exhibit 

7), and to representatives of Waikapu Properties, LLC on September 7, 2021 (Exhibit 8) seeking 

responses to specific issues raised in the Complaint.  In the letter to Waikapu Properties, LLC, 

the Commission staff noted the following from the D&O: 

  

D&O, p. 188, Line 427: 

Line 427. SWUPAs 2205, 2356/2297N, 3471N, and 3472N—Waikapu Properties 

m. Counsel for Waikapu Properties subsequently entered into discussions with 

counsels for OHA and Hui/MTF to modify and clarify Waikapu Properties’ water request.  

Following those negotiations and in light of Waikapu Properties’ abilities to re-allocate field  

usage because of the return of the ‘Īao-Waikapū fields, it filed a first amendment to SWUPAs 

2356/2297N, 3471N, and 3472N as follows: 

1. Reduction in the request to 81,794 gpd, from Waikapū Stream, a 96 

percent decrease. 

2. Change in the types of crops being grown from coffee to organic produce 

and row crops. 

3. Water requested from Waikapū Stream for Kumu Farms’ 18 acres for 

organic row crops will continue only until such time as substitute fields 

are certified organic, at which time the water allocation for those 18 acres 

will be reduced to that necessary for drinking water for cattle at 250 gad. 

4. Water requested for feed and forage for cattle to be replaced by drinking 

water only. 

5. All farming operations will be relocated to areas makai of the Waihe‘e 

Ditch such that no surface water is needed from Waikapū Stream other 

than 250 gad for drinking water for cattle. 

6. Ho‘aloha Farms will be entitled to water and harvest crops that are 

currently in-ground above Waihe‘e Ditch and which utilize water from 

Waikapū Stream, and will transition to lands below Waihe‘e Ditch and off 

of Waikapū Stream as such crops are harvested. 

 

Responses were received from Clayton Suzuki on September 9, 2021 (Exhibit 9), and Waikapu 

Properties, LLC on September 21, 2021 (Exhibit 10). 
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On September 21, 2021, Commission staff briefed the Commission at its regular monthly 

meeting regarding the status of Waikapū interim instream flow standard compliance and water 

availability issues on the South Waikapū Kuleana ‘Auwai.  The briefing can be viewed at the 

following link (https://files.hawaii.gov/dlnr/cwrm/submittal/2021/sb20210921B1.pdf), along 

with testimony (https://files.hawaii.gov/dlnr/cwrm/submittal/2021/sb20210921B1T.pdf). 

 

On September 24, 2021, Commission staff conducted a site visit with Mr. Clayton Suzuki to look 

into use his diversion of water from the South Waikapū ‘Auwai, use of his sand filters, and the 

return of backflush water from the sand filters back to the ‘auwai (See Photos 1 and 2). 

 
Photos 1 and 2. 

 

 

 
1) Clayton Suzuki prepares to backflush his sand filters, located 
nearly one mile below Reservoir 1.. 

 2) Water released back to the ‘auwai from the backflush of  
Clayton Suzuki’s sand filters. 

 

On September 28, 2021, staff conducted field investigations with: 1) Mr. Avery Chumbley of 

WWC to look at the South Waikapū Ditch and Reservoir 1 system, the Parshall flume installed 

in the South Waikapū ‘Auwai, and method for measuring flow into the South Waikapū ‘Auwai 

using a timed, 5-gallon bucket method; and 2) Hōkūao Pellegrino, Emilou Alves, and Crystal 

Smythe of the Hui and kuleana water users on the South Waikapū ‘Auwai to walk portions of the 

‘auwai and understand how users receive water and where the water flow stopped. 

 
Photos 3 and 4. 

 

 

 
3) Water is released from a valved pipe from Reservoir 1 into the 
South Waikapū ‘Auwai.. 

 4) A Palmer Bowlus Flume sits in the South Waikapū ‘Auwai 
approximately 150 ft. below the release valve. 

https://files.hawaii.gov/dlnr/cwrm/submittal/2021/sb20210921B1.pdf
https://files.hawaii.gov/dlnr/cwrm/submittal/2021/sb20210921B1T.pdf


Staff Submittal  October 19, 2021 

Order to Wailuku Water Company and Waikapu Properties 

 

 

6 

 

During the investigation, staff conducted a visual inspection of portions of the South Waikapū 

‘Auwai from Reservoir 1 to Clayton Suzuki’s intake (Photos 5 and 6).  Staff also observed 

WWC staff conduct a measurement of the water released to the ‘auwai (Photo 7).  The calculated 

flow using the bucket method was 298,000 gallons per day (gpd).  However, the Palmer Bowlus 

(PB) flume located approximately 150 feet below the water release indicated an estimated flow 

of 350,000 gpd.  WWC recognizes that the PB flume is oversized and currently has one on order, 

but is experiencing delays in manufacturing due to the pandemic. 

 
Photos 5 to 8. 

 

 

 
5) Upper portion of the unlined South Waikapū ‘Auwai (looking 
downstream). 

 6) Middle section of the unlined South Waikapū ‘Auwai (looking 
upstream). Pipe at left is return water (backflush) from sand 
filters for the agricultural and cattle operations. 

   

 

 

 
7) Avery Chumbley and Wailuku Water Company staff measure 
flow from the South Waikapū ‘Auwai release valve using a 5-
gallon bucket.  

 8) Close-up of the gage reading on the Palmer Bowlus flume 
located in the South Waikapū ‘Auwai. 
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Later during the field investigation, staff met with Hōkūao Pellegrino, Emilou Alves and Crystal 

Smythe and walked the lower portion of the South Waikapū ‘Auwai from the Alves property to 

the location where water drops down from the ‘auwai running adjacent to Waikapū Properties’ 

service road, into the lower ‘auwai segment (approximately the last 0.25 miles to the Alves 

property).  After the water drops into the lower ‘auwai segment, water runs for approximately 

250 feet before stopping.  About 700 feet from where the water stops, the ‘auwai splits toward 

the Alves property and Smythe’s upper taro lo‘i fields. 

 
Photos 9 to 12. 

 

 

 
9) Water drops from the ‘auwai running adjacent to the Waikapu 
Properties’ service road, approximately 0.75 miles below 
Reservoir 1, into the lower section of the South Waikapū ‘Auwai. 

 10) Water from the ‘auwai drop makes a sharp right turn and 
continues flowing down the ‘auwai (view looking upstream). 

   

 

 

 
11) An old section of a County water line sits in the ‘auwai, where 
the water stops flowing approximately 900 feet before the Alves 
property. 

 12) Hōkūao Pellegrino and Emilou Alves stand in a dry segment 
of the South Waikapū ‘Auwai just above her property. 
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ANALYSIS 

 

The Commission’s D&O notes that counsel for Waikapu Properties, through negotiations with 

counsel for the Office of Hawaiian Affairs and Hui/Maui Tomorrow Foundation, agreed that 

“Water requested from Waikapū Stream for Kumu Farms’ 18 acres for organic row crops will 

continue only until such time as substitute fields are certified organic, at which time the water 

allocation for those 18 acres will be reduced to that necessary for drinking water for cattle at 250 

gad;” and “All farming operations will be relocated to areas makai of the Waihe‘e Ditch such 

that no surface water is needed from Waikapū Stream other than 250 gad for drinking water for 

cattle.” 

 

As a result of these negotiations, the Commission allocated water in the amount of 643,250 gpd 

for a total 257.3 acres to Kumu Farms for diversified agriculture.  The source was designated as 

the Waihe‘e Ditch.  This amount is included as part of the total new use permit, in the amount of 

1,815,937 gpd to Waikapu Properties. 

 

Kumu Farms, in its response to the Commission and through their counsel Horovitz Tilley LLLC 

dated September 21, 2021 (Exhibit 10), stated that water is only being provided as drinking 

water to livestock owned by farming tenants, Makani Olu Ranch and Beef and Blooms.  

Furthermore, Kumu Farms indicates that, “There are currently no farming operations on the 

mauka side of the Waihe‘e Ditch.  All farming operations have been moved to the makai side of 

the Waihe‘e Ditch and/or to the makai side of Honoapiilani Highway.  Kumu Farms is in the 

process of finalizing infrastructure that would allow it to transition to pumping water from the 

Waihe‘e Ditch.” 

 

The Commission staff, through discussions in the field with Avery Chumbley on September 28, 

2021, learned that WWC is continuing to provide water, via a main line from Reservoir 1, to 

Kumu Farms in the amount of 75,000 to 125,000 gpd.  However, per the Commission’s D&O, 

the only water from Waikapū Stream should be going to the cattle operations mauka of Waihe‘e 

Ditch and the South Waikapū ‘Auwai users (totaling 265,188 gpd), including Ho‘okahi Alves 

(Miyashiro Trust), John Minamina Brown Trust/Crystal Smythe, Trustee, George & Yoneko 

Higa, Teruo Kamasaki (Garner), Clayton Suzuki, and Nadao Makimoto (Harger) 

 

In discussing potential solutions to address the lack of water experienced by South Waikapū 

‘Auwai users at the September 28, 2021 field investigation, it was suggested that kuleana users 

could potentially receive water from a lateral off the main line from Reservoir 1, directly to the 

lower reach of the South Waikapū ‘Auwai.  This proposed solution would considerably minimize 

loss in the currently unlined ‘auwai as it flows down approximately 1.0 mile from Reservoir 1.  

This is an alternative to the previously discussed option of releasing water directly from the 

emergency release gate from Reservoir 1, which would prioritize water to kuleana users but 

continue to experience seepage loss from use of the unlined ‘auwai. 

 

The Commission staff notes that this is only a short-term solution, while a long-term solution is 

sought given Waikapu Properties’ plans to further develop a portion of its lands as housing for 

Maui residents at noted in the Commission’s D&O (Findings of Fact 427).  Additionally, the 
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main line from Reservoir 1 experiences high pipe pressures due to the steep gradient and change 

in elevation resulting in occasional blowouts of the piped system. 

 

It is the understanding of Commission staff, that representatives of the Hui are actively engaging 

with Waikapu Properties to purchase portions, if not all, of the South Waikapū Ditch including 

easements.  Should this sale proceed, Waikapu Properties would continue to work with the Hui 

and South Waikapū ‘Auwai users to implement a piped system from Reservoir 1 to deliver water 

to a lower portion of the ‘auwai (near Mr. Clayton Suzuki’s sand filters). 

 

However, the Hui is still committed to seeking a long-term solution, as identified in its 

Complaint filed on August 11, 2021 (Exhibit 4), to restore the original ancient kuleana ‘auwai 

that connects directly to Waikapū Stream.  The Hui notes that the traditional ‘auwai still remains, 

but is partially overgrown and the traditional po‘owai (intake) is situated on Avery Chumbley’s 

property.  The Hui believes that this would be the best solution to increase system efficiency and 

enable the South Waikapū kuleana users to be completely independent from the old plantation 

irrigation system. 

 

RECOMMENDATIONS 

 

Staff recommends that the Commission: 

1) Order Wailuku Water Company, LLC and Waikapū Properties, LLC to halt delivery 

of water to Kumu Farms from Reservoir 1. 

 
Ola i ka wai, 
 
 
 
M. KALEO MANUEL 
Deputy Director 

 

 

Exhibits: 

1. Letter to Wailuku Water Company, LLC, dated June 4, 2021. 

2. Letter to Wailuku Water Company, LLC, dated August 10, 2021, re South Waikapū 

Ditch and Management of Kuleana Systems. 

3. Letter to South Waikapū ‘Auwai Users, dated August 10, 2021, re South Waikapū Ditch 

and Management of Kuleana Systems. 

4. Complaint/Dispute Resolution Filing Form filed by Hui o Nā Wai ‘Ehā, dated July 30, 

2021. 

5. Notice of Complaint/Dispute Resolution to Wailuku Water Company, LLC, dated August 

25, 2021. 

6. Complaint/Dispute Resolution Response Form from Wailuku Water Company LLC, 

dated September 8, 2021. 

7. Notice of Complaint/Dispute Resolution to Clayton Suzuki, dated August 27, 2021. 

8. Notice of Complaint/Dispute Resolution to Waikapu Properties, LLC and MTP 

Operating Co., LLC, dated September 7, 2021. 

https://stateofhawaii.na1.adobesign.com/verifier?tx=CBJCHBCAABAAZGtU57oT2sLacL_xCUa_RwO7mOoeMZJs
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9. Response letter from Clayton Suzuki, dated September 9, 2021. 

10. Response letter from Horovitz Tilley LLLC, dated September 21, 2021. 

 

 

APPROVED FOR SUBMITTAL: 

 

 

 

SUZANNE D. CASE 

Chairperson 

 

 

 

https://stateofhawaii.na1.adobesign.com/verifier?tx=CBJCHBCAABAAZGtU57oT2sLacL_xCUa_RwO7mOoeMZJs
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